Complicity
(Remarks prepared for a panel on organ transplants and crimes against humanity in China,
November 18, 2019, Sydney, Australia)
by David Matas

I have been asked to address three questions on complicity: What is complicity? What are
some scenarios where persons in Australia could be found complicit in organ transplant
abuse in China? What do people need to do to avoid complicity in organ transplant

abuse in China?

Organ transplant abuse in China is a crime against humanity. The victims are prisoners of
conscience, primarily practitioners of the spiritually based set of exercises Falun Gong and
Uyghurs. An independent tribunal sitting in London, UK, came to that conclusion, without
doubt, this June, 2019.1

The crime is committed in China. However, it is not necessarily and only those in China
guilty of the crime. Because of transplant tourism into China, persons abroad can be

complicit in the crime.

One reason David Kilgour and I came to the conclusion we did in 2006 that practitioners
of Falun Gong were being killed for their organs was that there was nothing in law to stop
it, either in China or abroad. Transplant technology, like most any technology, is morally
neutral. Those who developed the technology initially, I am confident, never imagined it
would be used to kill prisoners of conscience and made no effort to seek to put in place

precautions to prevent it.

So, we end up playing catch up, preventing and punishing organ transplant abuse long
after the harm has been done. But we are, slowly and inexorably, catching up. Laws to
address the abuse are spreading around the world. The days when perpetrators did not

l https://chinatribunal.com/
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have to think twice about being caught for complicity in organ transplant abuse in China

are ending.

What is complicity?

The Supreme Court of Canada in 2013 in the case of Ezokola,? ruled that complicity in a
crime against humanity had to be a voluntary, significant and knowing contribution to the
crime or the criminal purpose. Complicity does not encompass mere association or passive

acquiescence. The requirement of knowledge is met by someone who is willfully blind.

Scenarios

What are some scenarios where persons in Australia could be found complicit in organ
transplant abuse in China? Because of an international treaty and national legislation
both proposed and enacted, we are seeing a lot of specific provisions which answer that
question. I will say a bit about the treaty and the legislation in a bit. But first off, I
would say that these acts in Australia arguably make someone complicit in organ

transplant abuse in China:

1) referring a patient for transplantation to a Chinese hospital, with or without payment
from the Chinese hospital;

2) contacting a Chinese hospital to arrange a transplant for a patient;

3) providing a patient going to China for transplants with medical records, prescription
drugs or prescription for drugs;

4) accompanying a patient going to China for a transplant;

2 Fzokola v. Canada (Gitizenship and Immigration), [2013] 2 SCR 678, 2013 SCC 40



5) organizing transplant tourism into China;

6) advertising transplantation in China;

7) brokering transplantation into China;

8) introducing patients to Chinese transplant brokers;

9) training Chinese transplant professionals; and

10) designing or building transplant hospitals or transplant wings of hospitals.

Avoidance

What do people need to do to avoid complicity in organ transplant abuse in China? I
would suggest:

1) increase public awareness of transplant abuse in China;

2) develop professional ethical standards directed to preventing behaviour that would
amount to complicity;

3) institute a system of mandatory reporting of transplant tourism;

4) through ostracism, build a firewall between the transplantation industry in China and
transplant health professionals abroad;

5) counsel patients in need of transplants about transplant abuse in China;
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6) do not allow health insurance coverage for transplant tourism intro China;

7) do not conduct anti-rejection drug trials in China;

8) do not publish transplant research coming from China;

9) do not collaborate in clinical studies with Chinese transplant professionals;

10) do not invite Chinese transplant professionals to conferences to present papers;

11) do not attend transplant conferences in China; and

12) do not honour Chinese transplant professionals.

Conclusion

The international treaty addressed specifically to organ transplant abuse is the Council of
Europe Convention against Trafficking in Human Organs. The Convention can be signed
by the member States of the Council of Europe, the European Union and the non-member
States which enjoy observer status with the Council of Europe. It is also can be signed by
any other non-member State of the Council of Europe upon invitation by the Committee of
Ministers.3

The Convention requires states parties to enact extra-territorial offences against

a) removal, use or transplantation of organs without consent or for payment,

b) solicitation or recruitment of either an organ donor or recipient,

c) offering or giving or requesting or receiving advantages to facilitate organ removal or

implantation, and

3 Article 28
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d) preservation, transfer, receipt, transportation, importing and exporting of illegally

removed human organs.

The Council of Europe approved the Convention in March 2015. To date, there are nine
ratifying states - Albania, Croatia, Czech Republic, Latvia, Malta, Moldova, Montenegro,
Norway and Portugal - and fifteen signatory states which have not yet ratified the
Convention.* One of the fifteen, Costa Rica, is not a member of the Council of Europe.
Because five ratifying states is the number of states necessary for the entry into force of

the Convention, the Convention has now entered into force.

All the ratifying states must have had implementing legislation. So far, there is
extra-territorial legislation also in Belgium, > Italy,® Israel,” Spain,® and Taiwan®. As well,

in other states, including Canada'® and Australia,!!extra-territorial legislation has been
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https://endtransplantabuse.org/wp-content/uploads/2018/02/gazzett
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° https://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=L0020024
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proposed by individual Parliamentary members, without yet being adopted.

There is now a spider's web of laws being spun world wide to catch those complicit in
organ transplant abuse. The prudent should avoid complicity before they are caught in
this web.

David Matas is an international human rights lawyer based in Winnipeg, Manitoba, Canada
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